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As many of those active in police associations will know, 
former Justice Patrick LeSage was asked by the Liberal 
provincial government to hold hearings and prepare a 
report on the police complaints system in Ontario.  Be-
fore writing his report, which was released last April, he 
received submissions from various groups including po-
lice associations, police management, and community 
groups.  Associations will doubtless have much to take 
issue with in his discussion and recommendations.  It is 
our intention here, however, to focus on one aspect of 
the public complaints system to which, in our view, asso-
ciations should pay particular attention. 

Under the existing system, when a public complaint is 
filed, one of the initial determinations that must be made 
by the Chief or his or her designate, under s. 59 of the 
Police Services Act, is whether the complaint is “about the 
policies of or services provided by a police force or the 
conduct of a police officer”.  The Chief does this on the 
basis of the complaint itself, without receiving a response 
from the officer concerned or engaging in any further 
investigation.  While the complainant may ask the On-
tario Civilian Commission on Police Services (OCCPS) to 
review the decision, the officer concerned has no such 
right. 

In our view, this has a number of problems from the 
point of view of officers.  First, police management may 
classify complaints as being about individual misconduct 
and thereby subject members to investigations of poten-
tial misconduct that should not take place.  Management 
will generally not want their policies and services to be 
questioned or investigated, and the section allows them 
to avoid this by classifying complaints as being about indi-
vidual conduct. 

The second problem is that the decision on the nature of 
the complaint is made before the officer has had the 
opportunity to respond.  It is trite to state that the ac-
tions of officers are governed by many types of policies 
and directives, and that officers rely on policies for al-
most every action they take.  The response of an officer 
may reveal that he or she took the action complained 
about in reliance upon a policy of the force, and that it is 
therefore clearly not something that should be the sub-
ject of an individual misconduct investigation.  Determin-
ing the nature of the complaint at the outset of the com-
plaint process, with no opportunity for a complaint to be 
reclassified does not allow for this to happen. 

The third problem is that while a complainant can ask for 
a review of the decision, the officer investigated has no 
opportunity to challenge the classification of a complaint 
as being about misconduct.  Thus, an officer has no 
chance to challenge the Chief’s decision at this stage of 
the process, and will have to be the subject of an investi-
gation and possibly a discipline hearing before the matter 
is disposed of.  Obviously, the prospect of charges and a 
disciplinary hearing is stressful and can affect an officer’s 
career prospects. 

The LeSage report recommends the establishment of a 
new civilian agency to administer the public complaints 
system.  It recommends that in the new system, this 
agency determine whether a complaint is about policy, 
services or conduct of individual officers.  While it does 
not say so specifically, the report suggests that this con-
tinue to be a determination that should be made at the 
outset of the complaints process.  
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In our view, police associations should advocate for a 
complaint system in which the determination of whether  

The recent judgment of the Supreme Court of Canada in Lévis (City of) v. Fraternité des policiers de Lévis Inc. [2007] S.C.J. 14 (“Lévis”), prov
amount of deference the courts will give labour arbitrators when asked to review their decisions. At the same time, the result in Lévis contras
the result in Toronto Police Services v. Kelly, 2006 Can Lii 14403 (ON S.C.D.C.) (“Kelly”), which is an Ontario Divisional Court decision we rev
issue as part of our discussion of Last Chance Agreements (see Volume 5, Issue 1 “One Last Chance- Part II: Uniform Discipline”).  

 
The Lévis case arose out of Quebec after a municipality appealed the decision of a labour arbitrator who allowed the grievance of a police of
ment was terminated after he plead guilty to several criminal offences, including assault (of his spouse), unsafe storage of firearms, and brea
conditions (not to contact his spouse). The case made its way through the courts, with each level overturning the other, until it reached the Su
the municipality’s appeal was allowed, and the officer’s discharge upheld.  

 
The legislative framework 

The Quebec Police Act provides that when an officer is convicted of a serious criminal offence he or she will be subject to the automatic p
unless the officer can prove that there were “specific circumstances” that merited an exception to the rule. A separate Quebec law, the Ci
provides that any municipal employee convicted of a serious criminal offence will be automatically disqualified from employment, without exce

 
The arbitration award 

The arbitrator was called upon to determine, first, whether the Police Act, with its possibility of an exception to the automatic penalty of discha
the officer rather than the Cities and Towns Act, and, if so, whether the officer’s personal circumstances merited the application of an exceptio

 
The arbitrator found that the proper law to apply in this case was the Police Act, and reinstated the grievor, albeit with a lengthy suspension, o
officer’s family troubles, psychological problems, and alcohol abuse were enough to bring him within the “specific circumstances” exceptio
dismissal rule.  

 
The court’s judgment 

Bastarache J., who delivered the opinion for the majority of the Supreme Court, held that the arbitrator was correct in applying the Police A
Towns Act, but unreasonable in concluding that the officer had shown the kinds of “specific circumstances” that merited the application in his
tion to the specific penalty imposed by the Police Act.  

 
The court found fault with the arbitrator’s comment that his jurisdiction under the Police Act was similar to jurisdiction under the Labour Code
it was unreasonable of the arbitrator to treat the case as he might treat labour arbitration cases in other employment contexts, and to fail t
the special role played by police officers in maintaining public confidence. 
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Smith v. Toronto Police Association  

BY GARY HOPKINSON 
 

A recent decision by the Ontario Superior Court of Jus-
tice provides another cautionary tale with respect to the 
governance of police associations and their constitutions. 
The court gives a clear signal that boards of directors will 
not be accorded any more authority than they are strictly 
provided by their constitutions, at least in matters touch-
ing on the rights or benefits of individual members.   

The case of Smith v. Toronto Police Association, [2007] O.J. 
No. 746 concerned the action of the board of directors of 
the Toronto Police Association (the “board”) in passing a 
resolution dissolving and temporarily assuming the duties 
of the Legal Assistance Plan Board established under the 
TPA constitution. The Plan provided funding for members 
for criminal or civil proceedings relating to the perform-
ance of their duties. The board’s resolution indicated that 
such action was being taken pending the review and 
amendment of the specific portion of the TPA constitu-
tion governing the Plan and the subsequent appointment 
or election of a new Legal Assistance Plan Board.  The 
issue in the case was solely whether the board had juris-
diction to dissolve the Plan Board without approval of its 
membership through a constitutional amendment. The 
case quite specifically did not consider the reasons or 
motives of the board in passing the resolution. The appli-
cants contended that the board had no constitutional 
authority to pass the resolution. The board claimed the 
authority for its actions derived from the discretion pro-
vided to it by the constitution to remove any member of 
its various committees.   

The court’s decision turned on its consideration of sev-
eral provisions in the TPA constitution that it found 
carved out an independent role for the Plan Board in 
governing the Plan, which included that  

!" the Plan shall be governed by a Plan Board and the 

Plan Board is the entity responsible for carrying out the 
purposes and intent of the Plan; 

!" the Plan Board is given sole authority to amend the 

Plan provisions; 

!" the Plan Board is given sole authority to institute 

polices and procedures in order to give effect to the pur-
pose and intent of the Plan; 

!" the Plan Board is the entity granted authority to 

retain employees or agents on behalf of the Plan; 

!" the Plan Board is granted the authority to retain legal 

counsel to provide advice on any matter before it, at the 
expense of the Plan; 

the members of the Plan Board are not appointed by the 
board but are selected by stewards of the Association 
according to specified criteria, and serve fixed terms. 

Most significantly, the court failed to find any provision in 
the constitution giving the TPA board the right to dissolve 
the Plan Board.  Indeed, the court observed that the 
board’s stated intention to revise the constitutional provi-
sions regulating the Plan Board in its resolution was an 
acknowledgment by the board that the structure of the 
Plan Board under the currently-worded constitution, 
acted as a fetter to the board’s discretion.  As a result, 
the court held that the constitution established the Plan 
Board as operating independently of the TPA board and 
clearly insulated the entire scheme of funding of legal as-
sistance for association members from influence outside 
the Plan Board.   

(Continued on page 2) 
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Toronto Police Association  

Smith is another in a long line of cases which apply a strict interpretation to union and association constitutions in matters which affect the 
rights of individual members. Especially where issues of individual rights or benefits are involved, the courts have repeatedly ruled that actions 
of union executives not explicitly authorized by the constitution are ultra vires, that is, acting without authority and are void ab initio, that is, null 
from the beginning.  Given that a consequence of the application of the ultra vires doctrine is that members of association or union executives 
may be individually liable for any damages arising from their actions – on the basis that an ultra vires act is one done beyond the authority of the 
organization -  such issues should not be treated lightly. 

Smith is a reminder that, for a multiplicity of reasons, police associations should ensure that their constitutions are appropriately drafted to 
provide no more or no less authority than is intended for their boards and any subsidiary entities. Seeking and following legal advice in order 
to avoid problems in this respect is preferable to and ultimately more cost-effective than trying to undue problems caused by constitutional 
provisions that may not accord with the association’s intentions or goals.  

(Continued from page 1) 

The Court of Appeal’s Decision in Watson v. Catney Bars a Chief 
from Reviewing the Decision of a Hearing Officer he Appointed    

BY RON FRANKLIN 
 

Constable Watson left a store taking several items with him.  When an investigation later revealed that the items had not been paid for, he was 
charged with theft and possession of stolen property and also charged with discreditable conduct under the Police Services Act. 

The Chief appointed a Superintendent to conduct the disciplinary hearing, which was postponed pending the outcome of the criminal trial. 

Watson was acquitted of both criminal charges.  That decision was upheld on appeal.  The Court concluded that a conviction would not be 
appropriate in light of the trial judge’s finding that Watson did not act in a dishonest or morally reprehensible fashion. 

Watson then brought a motion to stay the discipline proceedings.  The Hearing Officer considered written and oral submissions on the matter 
as well as a legal opinion.  He eventually decided to stay the proceeding as an abuse of process.  He was aware that a criminal acquittal did not 
necessarily preclude a police officer from being found guilty of a discipline offence but, in Watson’s case, concluded that if he were to allow the 
discipline proceedings to proceed, it would amount to a re-litigation of Watson’s credibility, an issue already decided in the criminal proceed-
ings. 

The Chief applied to judicially review the decision of the Hearing Officer he had appointed.  Watson challenged the Chief’s standing to bring 
such an application and characterized it as amounting to the Chief reviewing his own decision. 

The Divisional Court ordered that the hearing proceed.  The Court concluded that the Chief played an investigative rather than an adjudicative 
role in discipline proceedings, that no hearing or decision on the merits had been made with respect to the discipline charges and that the 
Chief had a bona fide interest to ensure that the power he conferred on the hearing officer was exercised properly.  The Court concluded that 
the hearing officer had placed too much significance on the Court’s credibility findings and that it would not amount to re-litigation to proceed 
with the hearing. 

Watson appealed.  The key issue before the Court of Appeal was whether the Divisional Court had made a mistake in concluding that the 

(Continued on page 3) 
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Watson v. Catney  

Chief had standing to seek judicial review of the Hearing Officer’s decision.  In a unanimous decision, the Court of Appeal allowed the appeal, 
set aside the Order of the Divisional Court and reinstated the Hearing Officer’s decision. 

It found that a Chief plays two roles in discipline proceedings under the PSA.  First, he or she plays an investigatory role by initiating an 
investigation into whether a hearing should be held.  Then, if a hearing is warranted, he or she plays an adjudicative role, either by acting as, or 
appointing a, Hearing Officer. It concluded that the Divisional Court failed to take into account this latter role and so mistakenly concluded 
that a Chief and the Hearing Officer he or she appoints are not synonymous. 

The Court of Appeal also pointed out that the PSA grants a right of appeal to police officers and complainants but not to a Chief and concluded 
that this distinction made sense in light of a Chief’s pervasive role in the discipline process and the principles of fairness and natural justice un-
derlying the PSA.  It reasoned that if the Chief were granted standing to review his decision or that of his delegate, “…it could erode confi-
dence – on the part of police generally, those subject to disciplinary proceedings, and the public at large – in the independence and fairness of 
the discipline process” and “if the Chief cannot challenge the decision of his delegate by way of appeal, he should not be able to mount a similar 
attack through the vehicle of judicial review [as] such an attack would be allowing that to be done indirectly which cannot be done directly.” 

The implications of the Court of Appeal’s decision in Watson v. Catney (2007), 84 O.R. (3d) 374 may be significant. The Court’s confirmation of 
the principle that an administrative decision maker such as the Chief cannot review his or her own decision may be comforting to those who 
may be subject to discipline under the PSA.  On the other hand there is a risk that this decision will become no more than asterisk if the result 
is that a Chief appoints Hearing Officers who are more concerned to support management’s wishes than to adhere to the independence and 
fairness expected of the discipline process under the PSA. 

Watson v. Catney (2007), 84 O.R. (3d) 374  

(Continued from page 2) 

Arbitrator Rules Minimum Staff Deployment Agreements are Valid  

BY ANTONY SINGLETON 

In the lead up to its latest interest arbitration, the Durham Regional Police Association won a preliminary award confirming that staff deploy-
ment can be the subject of collective bargaining. While jurisdictional awards are usually legalistic and dull, the Durham case will be of interest to 
every officer on the road. 

STAFF DEPLOYMENT AGREEMENTS—WHAT THEY ARE, WHY THEY ARE A GOOD THING 

Readers will be familiar with the pressures on staff deployment: tight overtime budgets, growing communities, and various special policing initia-
tives that crop up from time to time, which result in fewer officers being asked to cover the same, or more, ground. To resist these pressures, 
some Associations have negotiated minimum staff deployment provisions in their collective agreements. 

Staff deployment provisions stipulate the minimum number of officers who will patrol a given area at a given time. For example, the Durham 
agreement divides the region into five geographic sectors and specifies the minimum number of officers who will patrol each sector on each 
shift. It also specifies the minimum number of two-officer patrol cars that may be deployed on the night shift. 

The primary benefit of staff deployment agreements is to officer safety. Officers on the road know from experience that a certain level of staff-
ing is required to police a given area and provide each other with timely and adequate back-up in dangerous situations. Specifying that level of 
staffing as a minimum requirement in the collective agreement ensures that management are obliged to maintain a safe level of officer deploy-

(Continued on page 4) 
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Agreements are Valid 

ment—an obligation that can be enforced through the grievance procedure. 

THE ATTACK ON STAFF DEPLOYMENT AGREEMENTS 

From a legal perspective, Associations negotiate staff deployment agreements on the basis that they fall within the meaning of the phrase 
“working conditions,” which the Police Services Act (“PSA”) says can be addressed in collective agreements. 

The Durham Board and Police Chief attacked the staff deployment provisions—which had been in their collective agreement in some form 
or other for over 30 years—with the following argument. The Board, not the Chief, makes collective agreements with the Association. The 
PSA prohibits the Board from “direct[ing] the Chief… with respect to specific operational decisions or… the day-to-day operation of the Po-
lice force.” Staff deployment is an operational matter. Therefore, staff deployment is not an issue that the Board can bargain or an interest 
arbitrator determine, and the existing provisions in the collective agreement are unenforceable. 

The practical result of this argument is to grant the Chief a veto over a negotiated provision in the collective agreement, and the ongoing 
power to make unilateral decisions about minimum staff deployment. Officers on the road would be stripped of the process by which they 
influence such decisions (collective bargaining) and complain about them when things go wrong (the grievance procedure). 

The argument has wider implications too. Staff deployment provisions do affect the Chief’s operational decisions to some degree, but then so 
do many other working conditions in the collective agreement (e.g. shift schedules, and vacation and sick-leave provisions that require addi-
tional staff to be recalled to work in the event of an operational need). If police management succeeded in removing staff deployment from 
collective bargaining on the basis that it affects operational matters, you can be sure they’d try to remove other working conditions too. 

THE ATTACK REPELLED 

Fortunately, wisdom prevailed in the Durham case: the arbitrator, Paula Knopf, rejected the argument in unambiguous terms. She noted that 
many working conditions affect operational matters, that the PSA provides for collective bargaining of working conditions, and that the Su-
preme Court of Canada has ruled that the Charter protects the process of collective bargaining. She held that 

very explicit language would be required to lead to the conclusion that the Regulations and/or some provisions of the PSA take away 
the process of bargaining over working conditions… Absent a clear directive that staffing and deployment are outside the scope of 
bargaining, the PSA must be interpreted to continue to allow for the parties to engage in the process of negotiating such “working 
conditions.” 

The Durham case is good news for police officers because it confirms their right to bargain for minimum staff deployment provisions, and, 
given arbitrator Knopf’s reasons, the case presents an obstacle to future attempts by police management to remove other working conditions 
from the realm of collective bargaining. Associations that currently have deployment provisions in their collective agreements can feel secure 
that those provisions can’t be vetoed by their Chief; Associations that don’t should consider proposing them in the next round of bargaining. 

 

Re Durham (Regional Municipality) Police Services Board and Durham Regional Police Association (2007), 164 L.A.C. (4th) 225 (Knopf). 

(Continued from page 3) 
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